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United States Bankruptcy Court
Eastern Didtrict of Michigan
Southern Division

Inre
Tdon Automotive Group, Inc., Case No. 01-52629-R
Debtor. Chapter 11

Opinion Regarding Moation for Relief
from Stay and Injunctive Provisions of Plan

Sheryl Vargo, aformer employee of Taon, filed this motion for relief fromstay and theinjunctive
provisons of the debtor’s plan. The debtor filed an objection. The Court conducted a hearing on
September 9, 2002, and took the matter under advisement.

It is dlear that confirmation of the plan of reorganization terminated the automatic stay. See 11
U.S.C. 88 1141(b), (d), 362(c)(2)(C). SeealsoInreK&M Printing, Inc., 210 B.R. 583, 584 (Bankr.
D. Az 1997). Therequest for relief fromstay istherefore denied. Moreover, thereisno provisoninthe
Bankruptcy Code or in the Bankruptcy Rulesfor rdief from the provisions of aconfirmed plan, as Vargo
requests. Accordingly, that aspect of Vargo's motion is denied as well. Nevertheless, the Court
concludes that because Taon knew of Vargo's dam when it filed bankruptcy and did not give Vargo
actua notice of the bankruptcy, her clam was not discharged and the discharge injunction of 11 U.S.C.

§ 524 does not apply to her claim.

In November 2000, Vargo’' s employment with Taon was suspended pending discharge following



an dtercation with another employee. On November 20, 2000, Vargo filed a grievance with her union
steward chalenging the suspension, aswell as Tdon' sfailure to take action with repect to Vargo' sclams
of sexua harassment by co-workers. A meeting was held on December 19, 2000, between Vargo and
representatives of Taon. At that meeting, it was agreed that Vargo would return to work in a different
capacity, pending the outcome of her grievance. The agreement was memoridized in a memo dated
December 18, 2000.

Subsequently, on June 29, 2001, Talon filed for chapter 11 relief. Vargo was not listed as a
creditor and did not receive actud notice of the bankruptcy filing. InJuly, 2001, Taon published notices
of its bankruptcy filing in the Detroit News, the Detroit Free Press and the Wall Street Journd. In
September, 2001, Ta on published additiond noticesin the Detroit News, the Detroit Free Press, the Wall
Street Journa and Crain’s Detroit Busness. On August 15, 2001, Tdon filed its second amended plan,
which was confirmed on November 14, 2001.

On October 12, 2001, Taon sent Vargo aletter terminating her employment. On December 27,
2001, Vago filed a complaint againg Taon in Macomb County Circuit Court. The complaint aleges
intentiond infliction of emotiond distress, sexud harassment, retdiation and wrongful termination.

On January 28, 2002, Talon's counsel sent a letter to Vargo's counsdl confirming a telephone
conversation in which the parties discussed the issues presented by Taon's bankruptcy and its possible
impact on the Sate court complaint. (See Taon'sBr.in Opp., Ex. B.) 1t wasagreed that Taon would not
file an answer to the Sate court complaint and no default would be entered pending review by the parties
respective bankruptcy attorneys.

On March 7, 2002, Taon's bankruptcy counsd sent aletter to Vargo's counsd setting forth his



positionthat pursuant to Talon’s confirmed plan, Vargo was enjoined from taking any action againgt Taon
on account of any pre-petition claims.(See Tdon’sBr. in Opp., Ex. C.)

Tdonfiled amotion for summary diposition in response to the state court complaint. Talon Sates
that in June, 2002, the state court judge stated that he had no authority to decide the issues presented in
the complaint and that the issues should be resolved by the bankruptcy court.

On duly 17, 2002, Vargo filed the instant mation.

.

Vargo contendsthat because Taon knew of her grievance beforeit filed for bankruptcy protection
and falled to list her as a creditor, she is not bound by the terms of the confirmed plan and that her claim
is not discharged.

Tdon contends that it did not list Vargo as a creditor because it did not believe she had a claim.
However, Tdon asserts that Vargo did have notice of the bankruptcy because it published notices in
newspapers of genera circulation in the area. Therefore, Taon contends, Vargo is permanently enjoined
by the terms of the confirmed plan from asserting any pre-confirmation clams againg it.

Tdon further asserts that evenif Vargo was not given sufficient notice to permit her to participate
inthe bankruptcy before confirmation, she was made aware of the bankruptcy in January, 2002, but took
no action in the case and did not file a proof of clam at that time. Further, Taon argues thet it will be

unduly prejudiced if Vargo is permitted to pursue her claim.

Ordinarily, an order confirming a reorganization plan operates to discharge al pre-confirmation



unsecured debts and lidbilities. See 11 U.S.C. 88 1141 and 524; Brown v. Seaman Furniture Co., Inc.,
171 B.R. 26, 27 (E.D. Pa. 1994).

Section 524() of the Bankruptcy Code provides:

(& A discharge in a case under thistitle-
(2) operates as an injunction againg the commencement
or continuation of an action, the employment of process,
or an act, to collect, recover or offset any such debt asa
personal liability of the debtor, whether or not discharge
of such debt iswaived.
11 U.S.C. § 524(a)(2).
In order to enforce the discharge injunction, a debtor must show that the debt was discharged
under § 1141(d)(1) of the Bankruptcy Code, which providesin part:
(d)(1) Except as otherwise provided in this subsection, in the plan, or in
the order confirming the plan, the confirmation of a plan-

(A) dischargesthedebtor from any debt that arose before the date of such
confirmation, . . . whether or not-

(i) aproof of the claim based on such debt is filed or
deemed filed under 501 of thistitle;
(i) such damis dlowed under section 502 of thistitle; or
(iii) the holder of such claim has accepted the plan[.]

11 U.S.C. 8 1141(d)(1)(A).

Once confirmed, the plan bindsthe debtor and dl creditors, whether or not acreditor has accepted

theplan. 11 U.S.C. § 1141(a).



“Discharge under the Code, however, presumes that al creditors bound by the plan have been
givennotice sufficient to satisfy due process.” Broussard v. First Am. Health Care of Georgia, Inc. (In
reFirst Am. Health Care of Georgia, Inc.), 220 B.R. 720, 723 (Bankr. S.D. Ga. 1998). Due process
ismet if noticeisreasonably caculated to reach dl interested parties, reasonably conveysadl of therequired
information, and permits a reasonable amount of time for response. Mullane v. Central Hanover Bank
& Trust Co., 339 U.S. 306, 314, 70 S. Ct. 652 (1950). Thus, if acreditor isnot given reasonablenotice
of the bankruptcy proceeding, its clam cannot be congtitutionally discharged. See Inre Longardner &
Assocs., Inc., 855 F.2d 455, 465 (7th Cir. 1988).

What congtitutes reasonable notice varies according to the knowledge of the parties. When a
creditor is unknown to the debtor, publication notice of the clams bar date may satisfy the requirements
of due process. SeeMullane, 339 U.S. at 317-18, 70 S. Ct. at 659-60. However, if acreditor isknown
to the debtor, notice by publication is not congtitutionaly reasonable, and actua notice of the relevant bar
dates must be afforded to the creditor. See City of New York v. New York N.H. & H.R Co., 344 U.S.
293, 296, 73 S. Ct. 299 (1953). “[T]he term ‘creditor’ in bankruptcy law is sufficiently broad to include
apotentid creditor[.]” Inre Chicago, Rock Idand & Pacific RR. Co., 788 F.2d 1280, 1283 (7th Cir.
1986).

InIn re Drexel Burnham Lambert Group, Inc., 151 B.R. 674 (Bankr. SD.N.Y. 1993), the
court defined “known” creditors as follows:

Known creditorsare defined as creditorsthat adebtor knew of, or should
have known of, when serving notice of the bar date. Among known

creditors may be parties who have made a demand for payment against
a debtor in one form or another before the compilation of a debtor’s



schedules.  Typicdly, a known creditor may have engaged in some

communication with a debtor concerning the existence of the creditor’s

dam. Thiscommunication by itself doesnot necessarily makethecreditor

known. Direct knowledge based on a demand for payment is not,

however, required for aclam to be considered “known.” A knownclaim

arises from facts that would aert the reasonable debtor to the possibility

that aclam might reasonably befiled againd it.
Id. at 681. See also Tulsa Prof’| Collection Serv., Inc. v. Pope, 485 U.S. 478, 490, 108 S. Ct. 1340
(1988); Mennonite Bd. of Missionsv. Adams, 462 U.S. 791, 798 n. 4, 103 S. Ct. 2706 (1983).

Vargo contends that she was a known creditor because Talonknew she had aclam againg it as
early as November of 2000, when shefiled agrievance with her union steward chalenging her suspension.
She dates that when she returned to work in December of 2000, it was pending the resolution of her
grievance. This agreement was memoridized in aletter dated December 18, 2000, which stated, in part,
“Production Stamping has offered for you to return to work on 12/19/00 as aqudity control ingpector on
the 2" shift at the Criklewood facility until your grievance is resolved.” Taon contends that Vargo's
grievance was subsequently resolved, but it has not provided any evidence of such resolution.

The Court concludes, based on the evidence provided, that Vargo's grievance was sill pending
when the debtor filed its bankruptcy petition in June, 2001. Accordingly, the Court concludesthat Vargo
was a known creditor and should have been provided with actual notice of the debtor’s bankruptcy.
Because Talon failed to provide notice to Vargo, due process considerations mandate the conclusion that
her claim was not discharged and she is not bound by the terms of the confirmed plan. See Reliable Elec.

Co. v. Olson Constr. Co., 726 F.2d 620, 622-23 (10th Cir. 1984) (A creditor who does not receive

proper notice of the confirmation process cannot congtitutionally be bound to the resulting confirmed



chapter 11 plan.).!

An appropriate order will be entered.

Steven W. Rhodes
Chief U.S. Bankruptcy Judge
Entered: October 25, 2002

cc: Drew S. Norton
Christopher A. Grosman

For Publication

1. InZirnhelt v. Madaj (In re Madaj), 149 F.3d 467 (6th Cir. 1998), the Court of Appeds held
that the exception to discharge under 8 523(8)(3)(A) for unlisted debts does not apply to debtsin achapter
7 no-asset case. Section 523(a)(3)(A) excepts from discharge debts “ neither listed nor scheduled . . . in
timeto permit . . . timely filing of aproof of claim, unless such creditor had notice or actua knowledge of
the caeintimefor suchtimdy filing.” 1d. at 469. The court stated that in achapter 7 no-asset case, there
istypicdly no deadline for filing a proof of claim, and that therefore, “there is no date by which a proof of
dam must be filed in order to be ‘timely’ and whenever the creditor receives notice or acquires actua
knowledge of the bankruptcy, he may file aproof of dam, [and that clam will betimely.]” 1d. The court
further explained that “ [ b] ecause § 523(a)(3)(A) exceptsthe unscheduled debt from discharge‘ unlesssuch
creditor had notice or actua knowledge of the casein timefor such timdy filing,” the moment the creditor
receives notice or knowledge of the bankruptcy case, § 523(a)(3)(A) ceases to provide the basis for an
exception from discharge. Consequently, the debt is at that point discharged.” 1d. at 470.

TheMadaj decisonisinagpplicable here becausethisisnot ano-asset case and therewas adeadline
et for filing proofs of claim.



